The Position to 1996
In order to properly appreciate the nature and extent of the changes to the APS employment framework since 1996, one needs to commence with an analysis of the legal framework that had come to exist prior to 1996. The following provides a brief overview.
Sources of Public Sector Employment Law
By 1996, the laws governing APS employment were sourced from an interaction of: a. laws enacted pursuant to the Commonwealth constitutional powers in relation to the public service, 3 (including by the application of general industrial relations legislation to its own employees); and b. the common law of employment.
It is important to note that the working relationship between the Commonwealth and its public servants may be characterised as an employer/employee relationship. This was the case even when, under the Public Service Act 1922 (Cth), there was a distinction between 'officers' permanently appointed to the service and 'employees' (who were usually engaged for short or fixed terms). 4 At common law, there were historical distinctions between a person who held an office and a person who was an employee. For example, salary may be payable to a person on the basis of holding an office for a particular period of time, whereas wages are payable to an employee on the basis of work performed (and may be withheld if work is not performed).
McCarry has discussed the difficulties of distinguishing between an 'officer' and an 'employee' in the public sector context. Given that the manner of the performance of work by officers was subject to control by the APS hierarchy, this meant the major indicium of the common law employment relationship was present. 5 McCarry notes the possibility of a 'pure' officer who has a lawfully imposed independent function which is not the subject of control by an employer. 6 In the public sector context however, there were very few 'pure' officers, so described, who had such an independence of function. Therefore, McCarry concludes that the common law criteria for the existence of an employment relationship would exist regardless of whether a statute referred to public servants as 'officers' or 'employees', 7 and early High Court observations seem to confirm the contractual nature of the relationship. 8 Hence, public servants are engaged under a contract of employment. This contract of employment will therefore be a source of conditions of service, including terms implied by the common law. However, in the context of the APS, the overwhelming source of employment obligations has been legislation of the following types:
• general public service legislation such as the Public Service Act 1922 (Cth) ('PSA 1922') and the Public Service Act 1999 (Cth) ('PSA 1999') (together the 'Public Service Acts');
• general industrial relations legislation such as the Conciliation and Arbitration Act 1904 (Cth), the Industrial Relations Act 1988 (Cth) and the Workplace Relations Act 1996 (Cth); and • legislation directed at specific conditions of employment (see later list).
General Public Service Legislation
Although it has been noted that the Commonwealth could establish a public service without a general legislative framework, 9 the Public Service Acts have in fact provided one since 1902. 10 These Acts provide a common framework for public service employment and allow for the Parliament to express the values and culture it wishes to see in the public service. Moreover, legislation means that the Parliament can entrench principles and bestow rights and obligations which would be unavailable at common law (eg impartiality, appointment and promotion on merit, disciplinary and appeals processes). 11 
The General Industrial Relations Framework
The general industrial relations framework has become an increasingly important source of employment rights and obligations in the public sector. For some time, industrial relations matters were dealt with by a public service arbitrator. 12 With the repeal of the relevant legislation, 13 Commonwealth public servants were brought under the then Conciliation and Arbitration Act 1904 (Cth). With some express exceptions, awards made under general industrial relations legislation could prevail over conditions otherwise deriving from the general public service legislation. 14 Awards historically applied across industries, and the APS was regarded as an industry for this purpose. However, since the early 1980s the APS has undergone a series of reforms, both in terms of its internal structure and because of other changes within the industrial relations system (see below from 1.2).
Specific Legislation
The final and important source of APS employment rights and obligations has been the various statutes directed to specific aspects of the employment relationship and which includes:
• Long Service Leave (Commonwealth Employees The focus of the following discussion, however, will be on changes to the employment conditions which have resulted from changes to the general APS and industrial relations legislative frameworks since 1996. The above specific legislation has undergone relatively little change and is in fact 'quarantined' from the effect of workplace agreements made under the Workplace Relations Act 1996 (Cth) ('WRA'). 15 
An Environment of Reform
The legal framework governing APS employment had been undergoing significant changes since the early 1980s. The reform agenda involved both the revision of public service legislation as well as the application of industrial relations reform to the APS.
In 1983, the then Government produced a White Paper entitled Reforming the Australian Public Service. 16 The White Paper proposed a number of changes to management arrangements, including:
• the transfer of staff allocation and financial responsibilities from the Public Service Board ('the Board') to the Department of Finance; • devolution of responsibility for personnel matters from the Board to agency heads (although the Board retained responsibility for overall APS staffing policy); • establishment of the Senior Executive Service ('the SES'); and • entrenchment of merit and equity principles in employment. 17 Key elements of the White Paper were implemented by the Public Service Reform Act 1984 (Cth).
In 1986, there was further devolution of personnel functions to departmental heads and streamlining of appeals processes. 18 This was followed in 1987 by the replacement of the Board by the Public Service Commission and machinery of government changes that provided for so called 'mega-Departments'. 19 In the late 1980s and early 1990s, enterprise bargaining came to be adopted in the Australian industrial relations system. International economic pressures were forcing the private and public sectors to examine their international competitiveness. Fundamental changes in the community wage-fixing and the industrial relations environment were a response to these pressures, linking future pay rises to improvements in productivity at the enterprise level.
Enterprise bargaining was embraced as a micro-economic reform, aimed at achieving increases in productivity and efficiency in individual workplaces. 20 Wages outcomes were increasingly based upon structural adjustments and efficiency gains. 21 In the APS context, the Second Tier Agreement of 1987 provides an early example of a wages/productivity bargain which provided for workplace restructuring. 22 Enterprise bargaining was adopted as a general wage-fixing principle in the 1991 'National Wage Case'. In 1992, the Industrial Relations Act 1988 (Cth) was amended to provide for certified agreements, with compulsory union involvement, at the workplace (rather than industry) level. 23 These certified agreements prevailed over inconsistent provisions in industrial awards. In March 1994, the Industrial Relations Reform Act 1993 (Cth) moved the emphasis further in favour of enterprise bargaining by including provisions for enterprise flexibility agreements which could be negotiated without union involvement. The policy approach was that a major certified agreement would cover the APS as a single workplace, but with provision for further agreements of some matters to be negotiated at agency level. 24 In 1994, the McLeod Report recommended a new and simplified Public Service Act which emphasised the role, standards and values of the APS and with agency heads being primarily responsible for employment matters within their agencies.
Aside from the legal changes, there were also changes being implemented in APS management policy. In particular, there were changes being implemented to financial management practices. Managers were being expected to manage for results or 'outcomes'. There was devolution of management and financial accountability to line management, which was also accompanied by a concomitant accountability for the outcomes actually achieved.
Therefore, by 1996, the APS had undergone a number of cultural changes, both of a legal and policy character. This chapter however has its focus on the changes to the legal framework affecting APS employment, and so it would be appropriate to have a more detailed regard to the legislative framework as it had come to exist in 1996.
The Legislative Framework of the PSA 1922 and the Industrial Relations Act 1988 (Cth)
Appointment and Promotion
The PSA 1922 provided for the creation and abolition of offices, for appointment to and transfer and promotion within the APS, and for the application of the merit principle in relation to appointments, transfers and promotions. 25 The PSA 1922 also provided for appeals against promotion decisions on the grounds of superior efficiency. However, by 1996, such appeals were limited to promotions below the senior officer grades. Persons who unsuccessfully applied for promotions at or above the senior officer grades could apply to the Merit Protection and Review Agency ('MPRA') on the grounds that there had been a breach of the merit principle (including by some form of discrimination). 26 Joint Selection Committees that included a union representative were also provided for and the decisions of such committees were not subject to appeal or review by the MPRA. 27 The PSA 1922 also provided for employment equity issues through a requirement for agency equal employment opportunity plans and industrial democracy plans. 28 It allowed for permanent part-time work 29 and for the engagement of temporary and fixed term employees. 30 
Discipline
The PSA 1922 provided the framework for making inquiries into misconduct and for taking disciplinary action, including fines, reductions in salary, demotions and dismissals. Recent reforms had meant that these powers were generally exercisable by the Secretary of a department. 31 
Redeployment, Retirement and Redundancy
The PSA 1922 contained relatively complex provisions dealing with retirement and redeployment of officers who had been declared excess to requirements. 32 For officers below the Senior Executive Service ('SES') level, the Australian Public Service General Employment Conditions Award 1995 (see below) operated to require certain procedures to be followed before a Secretary could take action to retire or redeploy excess staff. 33 The terms of the PSA 1922 allowed for appeals against redundancy decisions to be taken to the MPRA, however this avenue of review was blocked from 1995 because of the operation of the APS Enterprise Agreement (discussed below). By 1996, the sole avenue of review had come to be the unfair dismissal provisions of the Industrial Relations Act 1988 (Cth).
Mobility
Complex mobility provisions dealt with the situation of former officers whose functions had recently been transferred outside the service. These provisions were the product of structural reforms in the public sector whereby some functions had been transferred (or outsourced) to either a public authority or private concern. The mobility provisions gave former officers certain rights to return to the service or to apply for jobs back in the service, and preserved long service leave rights. 34 
Determinations under the PSA 1922
One of the most important provisions of the PSA 1922, in terms of the employment framework, was s 82D. It provided for the Public Service Commissioner to issue written determinations in relation to terms and conditions of employment for officers and employees. These determinations dealt in detail with a large variety of terms and conditions of employment including allowances, leave and other benefits. Such conditions were often settled as a result of the industrial process, either in settlement of disputes or as an outcome of consultative processes.
Public Service Regulations
Discussion of the PSA 1922 should not ignore the regulations made under that Act. These regulations also contained important provisions for officers and employees. For example they:
• specified the duties of officers, a breach of which might have been the subject of disciplinary action; and • contained secrecy provisions, 35 the grievance procedures and higher duties arrangements for non-SES officers.
There seems to have been little reason, except historical preferences and the relative ease of passage into law, as to why some provisions were included in the regulations and why some were included in the PSA 1922 itself. Like the 1922 Act, the regulations had come to resemble a patchwork of provisions which had evolved over the previous decades.
Industrial Relations Act 1988 (Cth)
At the beginning of 1996, the Industrial Relations Act 1988 (Cth) (the 'IRA') provided the framework for many of the terms and conditions applying to employment in the APS. It did this through two main instruments:
• the Australian Public Service General Employment Conditions Award (the 'GECA'); 36 and • the Continuous Improvement in the Australian Public Service Enterprise Agreement: 1995-96 (the 'APS Enterprise Agreement').
The arrangements between the operation of the GECA, the APS Enterprise Agreement and the PSA 1922 (and regulations) were complex and there was overlap in subject matter in a large number of areas.
The GECA was an award relating to Commonwealth public sector employment and prevailed over inconsistent provisions of the PSA 1922 (including s 82D determinations and regulations). This is because the then s 121 of the IRA permitted the Australian Industrial Relations Commission ('AIRC') to make awards that were inconsistent with certain laws affecting public sector employment. 37 The APS Enterprise Agreement was a certified agreement under Part IVB of the IRA. As such it was regarded as an 'award' for the purposes of that Act and so would also prevail over terms and conditions of employment deriving from the PSA 1922. 38 Taken together, in relation to non-SES personnel, GECA and the APS Enterprise Agreement dealt with (and prevailed over) many of the conditions of employment set out in the PSA 1922, the s 82D determinations and in the regulations.
The relationship between GECA and the APS Enterprise Agreement was that the latter prevailed over the former to the extent of inconsistency. 39
Outline of GECA GECA was a relatively recently made award which resulted from award restructuring and rationalisation efforts in the early 1990s. It represented the consolidation of a number of awards covering APS employment and dealt with matters such as:
• payment of wages and related matters such as incremental advancement (although it did not specify the base rates of pay); • hours of work and overtime rules;
• leave (such as annual leave, public holidays, sick leave, and other miscellaneous leave types); • redeployment, retirement and redundancy; and • various allowances.
GECA included award flexibility provisions to allow for variation of the award by an agency agreement (ie an agreement at department level rather than at service wide level). However, GECA provided that agency agreements could not affect base rates of pay and essential standards of employment conditions, namely hours of work, public holidays, recreation leave, sick and long service leave, maternity leave, parental leave, redeployment and redundancy arrangements. 40 In terms of its interaction with the PSA 1922, perhaps the key provisions of GECA were the redeployment, retirement and redundancy provisions which effectively controlled the manner in which the relevant provisions of the PSA 1922 actually operated. 41 It provided for union involvement, processes for voluntary retrenchment, income maintenance, and retention periods for those being considered for involuntary retrenchment. 42 
APS Enterprise Agreement
The APS Enterprise Agreement was the latest in a series of service-wide certified agreements under the IRA framework. It was a certified agreement under the then s 170MC of the IRA. As such, its provisions prevailed over both GECA and the PSA 1922. 43 Among other things, it provided for:
• base rates of pay for the various classifications;
• certain non-salary allowances;
• removal of certain MPRA appeals rights;
• the IRA to be sole right of review of termination of employment decisions; and • performance appraisal arrangement for senior officers and the Senior Executive Service. 44 The APS Enterprise Agreement also provided for a continuing commitment to workplace reform and improved productivity and flexibility in the public service. 45 It provided that agencies 'may agree to reflect improved productivity outcomes from workplace reforms in benefits to staff and clients, but excluding pay increases and alterations to service-wide classification structures and the formal framework of the Public Service Act and Regulations.' 46 This was an important departure (and reversal) from the immediately preceding certified agreements covering the APS, which had allowed for base rates of pay to be supplemented by agency agreements. 47 
Agency Agreements
Since 1992, certified agreements under the IRA had also provided a limited opportunity for agency bargaining. A typical example was the then Department of Human Services and Health Agency Bargaining Agreement 1994, which provided for such things as flexible leave arrangements, selection procedures and supplementary pay. 48 
Developments since 1996 Leading into the Twenty-First Century
In 1996, the Coalition Government came to office with a policy that continued the approach of taking APS management and employment practices closer to those of the private sector. The strategy basically centred on an expanded approach to bargaining at the agency level (and the rejection of APS-wide agreements), the use of AWAs, and greater regulation of the role to be played by unions in negotiating agreements. 49 These legislative developments in (a) and (b) will be considered in the following sections; and the development in (c) will then be examined.
The Introduction of the Workplace Relations Act 1996
The Workplace Relations and Other Legislation Amendment Act 1996 (Cth) ('WROLA') was passed by the Commonwealth Parliament in November 1996 and commenced at the end of that year.
WROLA changed the name of the Industrial Relations Act 1988 (Cth) to the Workplace Relations Act 1996 (the WRA). 50 It pushed further down the road of enterprise bargaining by continuing to shift the emphasis from industry-based awards to bargaining at the workplace level. For the APS, this meant a shift from APS-wide agreements to agreements concluded at an agency level.
The new arrangements were to have a significant effect on the manner in which APS terms and conditions of employment were negotiated and settled.
Awards
A new s 89A of the WRA provided that, after an interim period, awards would only be allowed to deal with certain 'allowable matters'. 51 Other terms and conditions of employment could be included in certified agreements or Australian Workplace Agreements ('AWAs'). This is what was known as the award 'simplification' process.
The 20 award matters allowed by s 89A included classifications of employees, hours of work, rates of pay, public holidays, certain types of leave (including annual leave, sick leave, but not including union leave), penalty rates, redundancy and termination, stand-downs, dispute settlement and superannuation. Significantly, and in keeping with the safety net approach to awards, the Australian Industrial Relations Commission ('AIRC') could specify only minimum rates of pay, ie paid rates awards, could no longer be made. 52 
Certified Agreements
WROLA repealed the former Part VIB of the IRA and substituted a new Part VIB of the WRA.
The former Part VIB, which had been inserted by the Industrial Relations Reform Act 1993 (Cth), had provided for two types of enterprise bargains or agreements: a 'certified agreement' and an 'enterprise flexibility agreement'. The former Part VIB had relied upon the existence and settlement of an industrial dispute for the ability to make certified agreements (ie s 51(xxxv) of the Constitution). The making of enterprise flexibility agreements did not require the existence of an industrial dispute and instead relied upon the corporations power (ie s 51(xx) of the Constitution) in that the corporation could reach an agreement with employees whether or not a dispute or a union was involved. 53 This was the first significant step down the path of reliance on the corporations power, which ultimately led to the Work Choices legislation (discussed later).
The new Part VIB substituted two new categories of certified agreements:
a. Division 2 provided for certified agreements to be made between an employer and employees where the employer was a 'constitutional corporation', 54 or was the Commonwealth; 55 and b. Division 3 provided for certified agreements in settlement of industrial disputes.
As to Division 2, the constitutional underpinning was the corporations power (s 51(xx)) and the executive power combined with the express incidental power (ss 61 and 51 (xxxix)). Although WROLA represented an expanded reliance by the WRA on the corporations power, that aspect is not directly relevant to the APS employment aspects which fall under the executive and express incidental heads of constitutional power. 56 As to Division 3, the constitutional support was the industrial relations power (s 51(xxxv)). This power had been, of course, the traditional constitutional basis for Commonwealth non-APS industrial relations legislation.
Division 2 provided for two types of agreement. Section 170LJ provided for agreements to be made between an employee and a union that represented employees in the workplace, while s 170LK provided for an employer to make an agreement directly with employees. 57 Both ss 170LJ and 170LK required the agreement to be approved by a majority of the employees proposed to be covered. They must have had at least 14 days to consider the agreement before voting and the employer was required to explain the terms of the agreement. 58 An agreement with employees had to be made in such a way that there was no discrimination between union members and other employees. 59 If an agreement was being made under s 170LK, a union member had the right to ask for union representation in meetings and confer with the employer on the proposed agreement. 60 Before commencing operation, an agreement was required to be certified by the AIRC. 61 A certified agreement also had to satisfy the 'no-disadvantage test' (see below). Certified agreements commenced when they were certified by the AIRC and continued until terminated, or replaced by another certified agreement after their nominal expiry date. 62 
Australian Workplace Agreements
A new Part VID was inserted into the WRA that provided for the making of AWAs. The AWA provisions provided a specific statutory framework for an individual form of employment contract. Unlike a common law employment contract, the statutory framework within which AWAs were made, allowed the employer and employee to reach an agreement that prevailed over awards and certain State and Commonwealth laws. 63 In effect, they were able to contract out of certain obligations which would otherwise apply. Breach of an AWA also carried with it certain statutory penalties that would not apply at common law. 64 AWAs were also subject to the same 'no disadvantage test' that applied to certified agreements (see below).
Generally speaking, an AWA was required to be approved by the (then) Employment Advocate 65 before it could come into operation. An AWA could not be approved unless there had been genuine agreement to the making of the AWA, and a person could not be subject to duress in the making of an AWA. 66 One of the other important approval requirements was that an employer was generally required to offer an AWA on similar terms to all comparable employees, unless it was reasonable not to do so. 67 Although the essence of an AWA was that it was an individual agreement with an individual employee, the employee was able to appoint a bargaining agent 68 and a number of individual agreements could be negotiated collectively and included in the one document. 69 
No Disadvantage Test
The new Part VIE of the WRA provided for a 'no disadvantage test'. In effect, the test generally required that a certified agreement or AWA could not be certified or approved (as the case may be) if it would result, on balance, in a reduction in the overall terms and conditions of employment applying to employees under relevant awards, and any relevant laws (ie legislation). 70
Protected Industrial Action
The WRA provided for limited immunity for employers and employees in relation to the taking of industrial action connected with the negotiation of a certified agreement or an AWA. 71 In certain circumstances, an employer or employees were able to take 'protected industrial action' (eg lock out or strike action) during a formal 'bargaining period'. 72 In certain circumstances, an employer or an employee would be able take 'AWA industrial action' during negotiations for an AWA. 73 
Award Simplification
An award simplification process was undertaken as a result of joint working party arrangements between the Commonwealth and the APS unions agreed on 22 May 1997. 74 While some matters were agreed through a process of conciliation, other matters required arbitration. 75 The Australian Public Service Award 1998 (the 'APS Award 1998') was finally made on 29 September 1998. It replaced ten APS awards then in existence (in effect replacing the GECA, referred to above, and merging the provisions of the SES Award). 76 Through the progressive adoption of comprehensive certified agreements and AWAs across the APS, the contents of the award would largely become redundant: to the extent that it operated as a safety net in the APS, there would be few people to catch.
Applying the New Arrangements in the APS: Initial Policy Approaches
The Federal Government announced its approach to agreement making in the APS, under the new WRA framework by stating that:
• certified agreements would be made subject to finalisation of Government policy parameters; and • a framework for APS agency bargaining principles was to be negotiated with the public sector unions to assist in the progress of bargaining across the APS, but comprehensive agreements would be able to be made in advance of those principles being settled. 77 The Government's initial policy parameters for agreement making were issued to APS agencies on 23 May 1997. The twelve parameters included requirements for agreements to:
• be consistent with the Government's workplace relations and wages policy;
• be funded from agency appropriations;
• retain portability within the APS of annual leave and sick leave entitlements;
• move to a rationalised classification structure; and • provide for flexible remuneration on a salary sacrifice basis, as appropriate. 78 The policy parameters on agreement making were published without formal union agreement. 79 The policy parameters were supplemented by the Supporting Guidance for the Policy Parameters for Agreement Making in the APS, which, in fact, provided the detailed instructions for agreement making by agencies.
Draft certified agreements had to be cleared with the then Department of Industrial Relations.
The initial Government policy in relation to AWAs was that there was an expectation that members of the SES would enter into these agreements as a matter of priority. 80 It was also government policy that certified agreements and AWAs were to be as comprehensive as possible in order to minimise the number of different instruments governing pay and conditions; ie they were to provide for terms and conditions of employment as far as possible to the exclusion of awards, determinations and, in particular, the APS Enterprise Agreement. 81 
Certified Agreements in the APS Context
The experience of the WRA was that the Commonwealth, as employer, was most likely to make an agreement under the then Division 2 of Part VIB of the WRA, rather than under the then Division 3, which dealt with agreements in settlement of industrial disputes. Therefore certified agreements would usually be made with organisations of employees under the old s 170LJ or directly with employees under the old s 170LK.
Part VIB provided that certified agreements might be made at the level of a single business or part of a single business. Although the Commonwealth was defined as a single business, 82 Government policy was to make certified agreements only at the agency level (ie as part of a single business).
The framing of certified agreements under the old Part VIB of the WRA was initially complicated by the relationship between a certified agreement and other existing sources of APS terms and conditions of employment. In this regard, ss 170LY and 170LZ of the WRA relevantly provided that while a certified agreement was in operation:
• it prevailed over an award or order of the AIRC to the extent of any inconsistency between the two; 83 and • it could displace conditions of employment in Commonwealth laws prescribed in the Workplace Relations Regulations 1996 (Cth).
Certified Agreements and APS Awards
When the WRA commenced, the major awards in APS employment were the GECA and the SES Award (later replaced by the APS Award 1998). Certified agreements could therefore limit or exclude the operation of these awards.
Certified Agreements and the APS Enterprise Agreement
The definition of 'certified agreement' in the WRA only applied to certified agreements made under the substituted Part VIB. WROLA did not include specific transitional provisions to cover the operation of certified agreements made under the IRA. However, the preferable view was that agreements such as the APS Enterprise Agreement continued to operate but that a new certified agreement, being made under a later law, prevailed over it to the extent of any inconsistency. 84 Certified Agreements and the PSA 1922
Section 170LZ(4) of the WRA provided that a (new) certified agreement prevailed over conditions of employment in a Commonwealth law prescribed by the regulations. The regulations initially prescribed:
• all determinations under s 82D of the Public Service Act 1922 (Cth);
• directions and notices about retirement and dismissal under that Act and regulations; and • classification of offices. 85 Other specific legislation applying to APS employment (such as long service leave, maternity leave, superannuation, and safety, rehabilitation and compensation) was not prescribed and so could not be affected by a certified agreement.
The Experience of Making Certified Agreements in the APS
Agencies began to make certified agreements under the WRA from May 1997 following the release of the Government's initial Policy Parameters for Agreement Making in the APS that have been referred to above. 86 By the advent of the Work Choices legislation, the original set of 12 parameters had been reduced by successive revisions to six parameters which required that:
1. agreements were to be consistent with the workplace relations policies of the Government; 2. improvements in pay and conditions were to be linked to improvements in organisational productivity and performance; 3. improvements in pay and conditions were to be funded from within agency budgets; 4. agreements were to include compulsory retrenchment, reduction and retrenchment provisions, with any changes not to enhance existing redundancy arrangements; 5. agreements were to facilitate mobility across the APS; and 6. agreements were to include leave policies and employment practices that support the release of Defence Reservists for peacetime training and deployment. 87 A so-called 'first round' of certified agreements was negotiated between 1997 and 1999. Agreements typically ran for a two or three year period; hence successive 'rounds' of agreement making tended to occur at approximately two yearly intervals. By the time of the Work Choices legislation, many agencies had completed four or five rounds of agreement making.
Certified agreements have tended to include the following initiatives:
• a variety of pay outcomes and performance-linked salary progression;
• flexible use of the APS classifications structure and broadbanding of classifications; • higher duties allowance only being payable after a minimum period of acting above level; • more flexible working hours;
• streamlined leave provisions with generally three basic leave types:
• annual leave • personal leave (which combines previous leave types such as sick, special, carers and bereavement leave); and • miscellaneous leave (which would cover leave such as for performance of jury duty, for approved study and other leave without pay); and • streamlined allowances provisions. 88 As noted above, it was Government policy that agreements were to be comprehensive in the sense that they stood alone and did not operate in conjunction with other instruments (such as awards or previous certified agreements). In the author's experience, this was achieved to varying degrees in the 'first round' of certified agreements negotiated between 1997 and 1999. However, many of the agreements either incorporated by reference, or continued in effect, the provisions of the PSA 1922, awards, and the APS Enterprise Agreement. 89 This was often for reasons of convenience in that such mechanisms avoided the sheer amount of detail of terms and conditions which would have to be repeated (if they were not to be renegotiated). 90 Concern over the possibility of breaching the 'no-disadvantage test' was also a motivation for not excluding the operation of certain of the then current employment conditions. Of the 98 'first round' certified agreements at 30 June 1999, 54 were stand-alone agreements in that they did not operate in conjunction with other awards or certified agreements. 91 The subsequent rounds saw virtually all agreements move on to a standalone basis. 92 While this trend had been noted to reflect a growing 'maturity' in agreement making by agencies, 93 the author suggests that removal of the complexities in the legal framework referred to above, together with the passage of the PSA 1999, discussed below, also had a significant facilitating influence in that regard.
In time, there has also been a change in approach in terms of the amount of detail that might be expected in a certified agreement. It is now expected that certified (or collective) agreements will be 'simple principles based' agreements that are free from administrative and procedural matters; those matters being dealt with in policy or guidelines material to which the certified (or collective) agreement would make reference. 94 It remains to be seen how far this approach can be taken in terms of acceptance by employees. Many administrative and procedural matters actually involve important terms and conditions of employment which employees may wish to retain as the subject of a binding agreement.
Another interesting factor has been the trend in the number of agreements made with unions under the old s 170LJ, compared with those made directly with employees under the old s 170LK. As at 1 May 2006, there were 100 certified agreements covering APS and parliamentary service staff that were in operation under the old provisions of the WRA (ie as the WRA stood before the commencement of the Work Choices legislation on 27 March 2006). Of these, only 31 agreements (or 31 per cent) had been made directly with employees under s 170LK of the WRA. 95 In fact, the percentage of agreements made under s 170LK had dropped significantly since earlier rounds. As at 30 June 1999, of the 98 certified agreements then covering all APS and parliamentary agencies, 44 per cent of these had been s 170LK agreements. 96 Although certified agreements no longer needed to be cleared with DEWR, agencies were still required to provide a draft of their proposed agreement to that Department before seeking their Minister's approval of the agreement. A requirement was imposed that any policy issues raised by DEWR should be brought to the attention of their Minister before he or she provided approval. 97 
Australian Workplace Agreements in the APS Context
In relation to making AWAs with Commonwealth employees, the Secretary to a Department will represent the Commonwealth. 98 In the APS, AWAs have represented a significant new policy direction consistent with a desire to have workplace bargaining arrangements reduced to the employer/employee level of direct negotiation. Although agency heads, and some SES staff, may have previously had individual contracts, introducing AWAs across the broader SES, and to lower levels, was a major step.
In the experience of the author, and in particular prior to the passage of the PSA 1999, the technical operation of an AWA depended a great deal on how it related to other instruments that set out terms and conditions of employment. The relationship between an AWA and these instruments in the APS context was complex, as will be seen in the following discussion.
As with certified agreements, it was Government policy that AWAs should be comprehensive agreements in that they would clearly provide for all the terms and conditions of employment and stand alone from other instruments such as awards and certified agreements. However, mainly for reasons of convenience, AWAs have often been framed on the basis of 'calling up' or incorporating by reference the content of more comprehensive instruments such as awards or certified agreements; ie they would incorporate or adopt the text of such instruments as terms of the AWA itself. There is now an expressed policy position to have AWAs as 'textually' comprehensive agreements, in that they should expressly contain all the employee's terms and conditions of employment (although, as is the case with certified agreements, they should now be 'simple principles based' agreements). 99 
AWAs and Awards
The old s 170VQ(1) of the WRA provided that, during its period of operation, an AWA operated to the exclusion of any award that would otherwise apply to the employee. It is important to note that this effect was broader than for a certified agreement. A certified agreement merely prevailed over an award to the extent of any inconsistency; an AWA excluded the award entirely. If it was desired to continue the effect of certain provisions of an award, then the terms of the award needed to be incorporated by reference as part of the AWA rather than being referred to as continuing to have effect as part of the award.
AWAs and Certified Agreements
The old s l70VQ(6) of the WRA provided for a complex relationship between an AWA and a certified agreement.
Generally speaking, a certified agreement which had not passed its nominal expiry date would prevail over an AWA unless the certified agreement allowed a subsequent AWA to operate to the exclusion of the certified agreement. 100 A certified agreement which came into operation after the nominal expiry date of an AWA would also prevail over the AWA to the extent of any inconsistency. 101 In all other cases, the AWA operated to the exclusion of a certified agreement.
As was the case with awards, AWAs did not prevail over a certified agreement to the extent of any inconsistency. Hence, if the terms of the certified agreement were to effectively apply, the drafting technique was to incorporate the relevant terms of the certified agreement as terms of the AWA.
AWAs and the APS Enterprise Agreement
A further complexity was that the APS Enterprise Agreement was not a 'certified agreement' for the purposes of s 170VQ(6) of the WRA. Therefore, there were no express rules governing the relationship of an AWA and the APS Enterprise Agreement. However, as discussed above, for certified agreements made under the new Part VIB, the AWA, being made under a later law, would be taken to prevail over the APS Enterprise Agreement to the extent of an inconsistency. Hence, an AWA could expressly limit or exclude the operation of the APS Enterprise Agreement.
AWAs and the PSA 1922
To the extent that it was relevant in the APS context, AWAs (like certified agreements) prevailed over conditions of employment in a Commonwealth law prescribed by the regulations. 102 Initially the regulations included:
• all determinations under s 82D; • directions and notices about retirement and dismissal under the Act and regulations; and • classification of offices. 103 Other specific legislation applying to APS employment (such as long service leave, maternity leave, superannuation, safety rehabilitation and compensation) was not prescribed and so could not be affected by an AWA.
The Experience of Making AWAs in the APS
The nature of AWAs is that, as individual agreements, they are not open for scrutiny in the manner of certified agreements. Although the WRA prevented AWAs including secrecy provisions, 104 the documents are usually covered by an agency's policy of protecting the confidentiality of its personnel records. Unless the parties agreed to the release of details of the AWA there would be implications under the Privacy Act 1988 (Cth).
The following observations on AWAs are provided from the author's experience of drafting AWAs for many Commonwealth agencies. The observations are necessarily general in nature. Since 1996, there have also been other reports and publications dealing with the making of AWAs in the APS and these are also a source of confirmation of the nature of the matters that have been dealt with by these agreements. 105 As some of these publications have also acknowledged, the development of AWAs involved significant agency resources; 106 and, as may be gathered from the foregoing discussion, they have involved some complexity in their drafting.
Government policy after the commencement of the WRA was to offer AWAs to SES officers as a priority and to look to extend them to senior non-SES levels and specialist positions. By the time of the passage of the Work Choices legislation, it had got to the position where Agency Heads were required to put in place arrangements that enabled any employee in their agency to seek to negotiate an AWA. 107 AWAs within the APS may be dealt with in two categories. Those involving:
• SES personnel; and • non-SES personnel. 108 These are considered in detail below.
SES Personnel
The first phase of AWAs commenced operation in advance of the 'first round' agency certified agreements that were negotiated between 1997 and 1999. The policy was that AWAs should be comprehensive in their scope, in the same manner as was envisaged for certified agreements (ie they did not operate in conjunction with other instruments). However, especially in this first phase, it was not practical that each AWA expressly detail all the terms and conditions of employment, and in many cases it was legally necessary to continue the effect of other instruments.
At the time that the first AWAs were being negotiated, the terms and conditions of SES personnel derived from:
• the Australian Public Service, Senior Executive Service (Salaries and Specific Conditions) Award 1995; • various s 82D determinations or provisions of the APS Enterprise Agreement (of general or specific application); and • other provisions of the PSA 1922 that specifically applied to them.
The failure to maintain certain of these conditions could have raised issues about whether there would be a breach of the 'no-disadvantage test'.
AWAs for SES personnel tended to be relatively short agreements providing for:
a. general conditions of employment (such as hours of duty, leave and travel entitlements); and b. the remuneration package (including base salary, bonus payments, salary reviews, private plated vehicles and flexible remuneration packaging).
AWAs were also required to include mandated content in relation to dispute resolution and anti-discrimination. 109 They also might typically include provisions dealing with termination of employment, resignation and termination or variation of the AWA (but these were often included as 'comfort' provisions that merely restated the legal situation in any event).
Generally speaking, agencies offered AWAs in similar terms to all SES employees, although there were cases where remuneration rates differed or where different terms were offered to specialist positions. 110 SES AWAs were often drafted on the basis that the s 82D determinations and the APS Enterprise Agreement would continue to apply except to the extent that they were inconsistent with the particular terms of the AWA. Even where more comprehensive AWAs did generally exclude the operation of s 82D determinations and the APS Enterprise Agreement, it was a common requirement for them to, at least, continue the operation of the APS Enterprise Agreement provisions relating to salary regression for SES personnel and the prevention of appeal rights to the MPRA. 111 As agencies negotiated certified agreements, the issue for SES AWAs was what, if any, should the relationship be with those agreements. As has been seen above, the technical legal relationship between an AWA and a certified agreement was complex, and depended upon the time the respective agreements were made, their nominal expiry dates and whether a certified agreement allowed a later AWA to operate to its exclusion. Along with this, the policy was that SES personnel should be covered by comprehensive AWAs rather than come under an agency's certified agreement. Therefore, it was generally the case that AWAs operated to exclude the formal application of a certified agreement to SES employment or the relevant certified agreement was expressed not to cover SES employees. This resulted in two basic approaches to AWA formulation:
1. the AWA did not refer to matters included in a certified agreement but it may (or may not) have continued the operation of relevant s 82D determinations or the APS Enterprise Agreement; or 2. the AWA recited, or incorporated by reference, terms of the relevant certified agreement (either on a general or selective basis) that were to operate as terms of the AWA.
With the passage of the PSA 1999, there was no longer the legal technical need to continue the operation of provisions of awards, s 82D determinations and the APS Enterprise Agreement which have been discussed earlier. This removed a great deal of the drafting complexity. Nevertheless, many AWAs still continued to 'call up' provisions of agency certified agreements, as terms of the AWA, rather than be 'textually' comprehensive documents in themselves.
Non-SES Employees
In relation to non-SES personnel, the first phase of AWAs (ie those negotiated before an agency's certified agreement) involved different considerations. At that time, the relevant employment conditions were basically drawn from GECA and the APS Enterprise Agreement.
AWAs were generally offered to this group as a way of providing performance pay or retention bonuses (for example in relation to staff who might be tempted to go with an outsourced IT function). A typical early form of AWA for this class merely dealt with those special conditions but otherwise effectively continued the operation of the terms of the GECA or the APS Enterprise Agreement. As AWAs actually operated to the exclusion of GECA 112 the terms of that award had to be adopted as part of the AWA but without the technical overriding effect on the PSA 1922 that awards and the APS Enterprise Agreement could otherwise have. 113 As agencies began to put in place their certified agreements, it became more common to offer AWAs to senior non-SES staff. Nevertheless, these AWAs almost invariably sat atop the certified agreement. Again, because the AWA generally operated to the exclusion of the certified agreement, the drafting technique was to incorporate the terms of the certified agreement as if they were terms of the AWA. Apart from the formal requirements in relation to anti-discrimination and dispute resolution, the balance of the substantive provisions of the AWA dealt with the special conditions to apply to the non-SES employee (e.g. retention and performance or skills bonuses). 114 The Extent of Use of AWAs The figures confirm the widespread practice of offering AWAs beyond the SES. While, non SES staff on AWAs are very much in the minority, even at the Executive Levels (ie those levels immediately below the SES), the numbers continue to grow, up from approximately 6,400 in November 2003. This would be primarily driven by the offer of performance bonuses and the like. It will be interesting to see how the trend continues under the Work Choices legislation.
The Introduction of the PSA 1999
For a considerable period of time, there had been a general consensus that the PSA 1922 was in need of replacement. The McLeod Report of December 1994 had recommended a new Public Service Act that emphasised the role, standards and values of the APS and with agency heads being primarily responsible for employment matters within their agencies.
Until the passing of the new PSA 1999 in November 1999, the WRA operated in conjunction with the PSA 1922. Therefore the new agreement making arrangements under the WRA had to take account of the legislative provisions of the PSA 1922 which affected employment entitlements and obligations. As outlined above, certified agreements and AWAs could override determinations made under s 82D of the PSA 1922. This was necessary, from one policy perspective, given that those s 82D determinations provided for service-wide conditions of employment whereas the goal of the new WRA (as it was applied to the APS) was to move bargaining down to the agency level.
The PSA 1922 had an outward structure that did not fit with the new agreement making arrangements. However delegations of authority to Agency Heads had meant, in a practical sense, there were no great impediments to agency bargaining. Any minor difficulties with agreements not being able to override certain provisions of the PSA 1922 could have been resolved by amendment of the Workplace Relations Regulations 1996 (Cth). Nevertheless, change was desirable in order to make for a more coherent legislative framework.
Parliament failed to agree on a form of Public Service Bill that was presented in 1997. As an interim measure, the Public Service Regulations (Amendment-Interim Reforms) 1998 (Cth) were made. Those regulations provided for the APS Values and APS Code of Conduct that were to be included in a new Act. 117 A revised Public Service Bill was passed by the Parliament in 1999 which is discussed below 118 Structure of the PSA 1999
The PSA 1999 presents a more simply drafted and up to date piece of legislation governing APS employment.
The Australian Public Service
The APS is defined in s 9 as being comprised of Agency Heads and APS employees.
The culture of the APS is based upon the 'APS Values', which are set out in s 10. They are fifteen in number, with some notable ones being that the APS:
• is apolitical in the performance of its functions;
• makes employment decisions based upon merit;
• provides a workplace that is free from discrimination;
• provides frank, honest, comprehensive, accurate and timely advice to the government; • establishes workplaces that value communication, consultation, cooperation and input from employees; • provides a fair, flexible, safe and rewarding workplace; • promotes equity in employment; • is a career based service; and • provides a fair system of review of decisions that affect employees. 119 Section 10(2) provides a definition of 'merit' for the purposes of the PSA 1999.
The APS Code of Conduct is provided in s 13. This is essentially the same as that which operated under the Interim Reform Regulations from March 1998, and some of the more notable aspects are that an APS employee must:
• act with honesty and integrity, and care and diligence; • treat others with respect and without harassment; • obey lawful and reasonable directions; • maintain appropriate confidentiality; • disclose and avoid conflicts of interest;
• not make improper use of inside information or their position; and
• comply with other matter prescribed by the regulations (including the duty of non-disclosure). 120 Failing to uphold the APS Values is a breach of the Code of Conduct. Agency Heads are required to establish procedures for deciding whether an APS employee has breached the Code of Conduct. These procedures must comply with the Public Service Commissioner Directions 1999 (Cth) (discussed below). The PSA 1999 sets out the sanctions which may be applied for a breach, ranging from a reprimand to termination of employment. 121
APS Employees
In terms of APS conditions of employment, the regulatory heart of the PSA 1999 is in Part 4.
Section 20 provides that the Agency Head, on behalf of the Commonwealth, has all the rights, duties and powers of an employer in relation to the APS employees in the relevant agency. 122 This formalised the trend which had practically occurred by way of the delegations to Agency Heads made under the PSA 1922.
Section 22 provides that Agency Heads have the power to engage persons on the following bases:
1. as an ongoing APS employee; 2. for a specified term or for a specified task; or 3. for duties that are irregular or intermittent.
The usual basis for engagement, however, is ongoing employment. 123 Section 23 provides that the Public Service Minister may make rules about the classification of employees which have to be followed by Agency Heads. Moreover, an Agency Head may only reduce the classification of an employee, without consent, in specified circumstances.
Perhaps the most important formal devolution of powers achieved under the PSA 1999 is the power given to Agency Heads to determine terms and conditions for agency employees under s 24. This power corresponds to that which was previously formally held by the Public Service Commissioner under s 82D of the PSA 1922, although a s 24 determination cannot reduce the benefit of any condition of employment applying under the Australian Pay and Conditions Standard, an award, a workplace agreement, a pre-reform certified agreement or a pre-reform AWA. 124 Nevertheless, Agency Heads have been instructed that, as terms and conditions of employment should be established through agreements under the WRA, this determination power should be used sparingly, eg to deal with unforeseen or overlooked issues. 125 Section 29 deals with termination of employment. Ongoing APS employees may only be terminated on grounds listed in s 29(3) including:
• being excess to requirements;
• loss of essential qualification; or • breach of the Code of Conduct.
The unfair dismissal provisions of the WRA apply to the termination of employment of APS employees.
Section 33 provides for the review of APS actions other than termination of employment. Review procedures, including the role of the Merit Protection Commissioner, are set out in the regulations.
Senior Executive Service
There are specific provisions which apply to SES employment, including that termination of employment must be certified by the Public Service Commissioner.
Public Service Commissioner and Merit Protection Commissioner
Parts 5 and 6 respectively provide for the appointment and functions of the Public Service Commissioner and the Merit Protection Commissioner. The Public Service Commissioner has an important role to play in relation to APS terms and conditions of employment through the issuing of Commissioner's Directions (discussed below) and the Merit Protection Commissioner plays an important role in relation to the review of employment decisions (also discussed below).
Secretaries of Departments
Part 7 provides for the appointment of Secretaries of Departments of State. A Secretary may be appointed by the Prime Minister for a period of up to five years, although the appointment may be terminated in writing at any time. 126 
Management Advisory Committee
Section 64 continues the role of the APS Management Advisory Committee, although there is no longer any provision for formal union membership of that Committee.
Mobility
In relation to machinery of government changes, s 72 of the PSA 1999 enables the Public Service Commissioner to move APS employees from one agency to another agency, or to move them outside the APS and into the employment of a Commonwealth authority, or to move them into the APS from other Commonwealth employment. As discussed below, the regulations provide for what happens to employee terms and conditions as a result of machinery of government changes.
Subordinate Instruments under the PSA 1999
The PSA 1999 certainly does not contain the outdated detail and 'dead letters' of the PSA 1922. While the new Act provides a simplified statutory framework at the primary level, there are important matters of detail contained in a number of subordinate instruments made under the Act. These details fill out the framework provided by the Act and, in many respects, provide for service wide standards governing the activity of individual agencies.
Commissioner's Directions
Various provisions in the PSA 1999 provide for the Public Service Commissioner to issue 'Commissioner's Directions', including for the purpose of:
• ensuring that the APS incorporates and upholds the APS Values;
• determining where necessary, the scope and application of the APS Values (in particular the merit principle as applied to engagement and promotion); • procedures in an agency for dealing with breaches of the Code of Conduct; and • the engagement, promotion, redeployment, mobility and termination for SES employees. 127
Prime Minister's Directions to Agency Heads
Section 21 provides for the Prime Minister to issue directions to Agency Heads relating to management and leadership of APS employees. At present, these directions deal with leave to undertake a statutory appointment or to work under the Members of Parliament (Staff) Act 1984 (Cth) and with engagement of persons to take part in APS-wide training schemes. 128 
Classification Rules
Section 23 provides that the Public Service Minister (presently the Prime Minister) may make rules about classifications of employees. The purpose of the Classification Rules is to provide a systematic mechanism for categorising employees for the purposes of facilitating the application of the merit principle and mobility arrangements. 129 The common service-wide prescription of the classification system is needed to distinguish clearly between promotions (subject to a merit test), assignment of duties at the same classification, and reductions in classifications (which are subject to restrictions).
Regulations
The Public Service Regulations 1999 (Cth) contain much of the important detail of the subordinate instruments.
The Regulations contain rules in relation to the following matters:
• the Code of Conduct including the duty of non-disclosure (reg 2.1); 130 • limitations on the employment powers of agency heads including the engagement and termination of non-ongoing employees and mobility (Part 3); • Independent Selection Advisory Committees (Part 4); 131 
Comparison with the PSA 1922
The major achievement of the PSA 1999 was to provide for a simpler and up to date piece of primary legislation which sets the framework for the detail in the subordinate instruments that have been discussed earlier. However, in reality, practically all of the employment reforms over the period discussed in this chapter had effectively been achieved within the old framework of the PSA 1922. 132 In general terms it is accurate to summarise the PSA 1999 as having the following effects: 133 • the primary legislation was simplified and updated (the old Act was some 245 pages, whereas the new Act is only 47 pages);
• it removed outdated detail and prescription, although there is much detail included in the subordinate instruments made under the new Act; • the concept of 'merit' now has a specific definition;
• there was a change in employment categories, with the abolition of the notion of 'office'; • the maximum retirement age of 65 was removed;
• some review procedures have been changed although independent review of promotion decisions up to APS level 6 has been retained; other employment decisions may be subject to internal agency review prior to review by the Merit Protection Commissioner; • complex Part IV mobility provisions were removed; and • an Independent Selection Advisory Committee mechanism has replaced the old Joint Selection Committee Process, which is another instance of removal of a formal union function.
The PSA 1999 and its subordinate instruments do represent a significant rewrite of many of the pre-existing conditions of APS employment. In that regard, a new jurisprudence and practice has developed around the new framework. For example, agencies no longer need to consider concepts such as 'office' that employees no longer occupy particular positions, and references to 'temporary employees' are now altered to 'non-ongoing employees'. Nevertheless, the basic employment relationships operating under the PSA 1922 continue to operate under the PSA 1999.
Relationship with the WRA Section 8 of the PSA 1999 provides that the Act has effect subject to the WRA, and thus contemplates the agreement making and unfair dismissal provisions provided for by that Act. Shortly after its passage, a former Public Service Commissioner commented that the PSA 1999 is concerned primarily with the ethos, standards, accountability and key structure aspects of the APS while the WRA defines the employment relations framework. 134 
Certified Agreements and AWAs
The Workplace Relations Regulations 1996 (Cth) were amended with effect from the commencement of the PSA 1999 to provide that a certified agreement or AWA could prevail over conditions of employment specified in a determination made under s 24 of the PSA 1999 (other than a determination made under s 72 in relation to machinery of government or other administrative changes). 135 This position can be equated with the previous position in which certified agreements and AWAs could prevail over determinations made under s 82D of the PSA 1922.
Twenty-First Century Developments: The Work Choices Legislation
Since 1996, the third major change to the legislative framework governing APS employment has come with the passage of the Commonwealth Workplace Relations Amendment (Work Choices) Act 2005 (the 'Work Choices legislation'). All of the relevant provisions had commenced by 27 March 2006.
The Work Choices legislation repealed and replaced a great deal of the WRA. Moreover, it effected a substantial constitutional 're-basing' of the WRA by expanding the Commonwealth's reliance on the corporations power in s 51(xx) of the Constitution. The reforms were stated to include:
• simplification of the inherent complexity in the existence of six separate workplace relations jurisdictions in Australia by creating a national workplace relations system based on the corporations power; • establishment of the Australian Fair Pay Commission to set minimum wages;
• greater emphasis on direct bargaining and simplified lodgement processes for industrial agreements; • direct legislation for certain minimum conditions of employment such as annual leave, personal/carers leave, parental (including maternity) leave and the maximum ordinary hours of work; 136 • improved regulation of industrial action, including by requiring a secret ballot before the taking of 'protected industrial action'; • further simplification of awards that would provide a safety net; and • the protection and preservation of certain award conditions. 137 The Work Choices legislation has been the subject of much controversy. There was a challenge to its constitutional validity on a number of grounds in the High Court. In particular, the question was whether the legislation (dealing as it does with employment and industrial matters) went beyond a valid exercise of the Commonwealth Parliament's power to make laws with respect to trading and financial corporations. The principal arguments centre around:
• whether an employment relationship operating within a corporation is a matter with respect to its trading activities; and • whether the Commonwealth's power with respect to corporations should be read down by reference to the conciliation and arbitration power in relation to interstate industrial disputes in s 51(xxxv) of the Constitution (ie that a valid law with respect to the industrial relations matters of corporations is also confined by the terms of that constitutional provision).
Whilst the High Court upheld the validity of the Work Choices legislation, 138 many of the controversial and constitutionally contentious matters are outside the scope of this chapter, dealing as it does with APS employment. 139 Nevertheless, the Work Choices legislation, now declared valid and fully operative, together with the further changes brought about by the Workplace Relations Amendment (A Stronger Safety Net) Act 2007 (Cth), have made significant changes to the arrangements for the APS introduced by WROLA at the end of 1996, particularly the arrangements for agreement making.
While it may still be too early to provide meaningful commentary on the practical effects of the changes for public sector employment, the Work Choices legislation does represent a further increment in the attempt to encourage agreements directly between employers and employees, and as well as further regulation of the role of unions in relation to that process.
Workplace Agreements
Part 8 of the amended WRA now deals with what are known as 'workplace agreements'. It is sufficient to consider two basic forms of workplace agreements described in that Part, collective agreements; and AWAs. 140 
Collective Agreements
Collective agreements now replace certified agreements. 141 For present purposes, we can consider two types of collective agreement:
• 'employee collective agreement'; 142 and • 'union collective agreement '. 143 While both forms of collective agreement still require approval by a majority of the affected employees, there are some important changes:
• these agreements are no longer required to be certified by the AIRC in order to commence operation; rather they are merely required to be lodged with the Workplace Authority Director (formerly the Employment Advocate) within 14 days after approval; 144 • except for checking some agreements as to whether they meet the fairness test, Workplace Ombudsman is generally not required to make a determination as to whether the agreement complies with the WRA; 145 and • arrangements for the appointment of bargaining agents have been extended to individual employees, even in the context of the negotiation of collective agreements. 146
Australian Workplace Agreements
Part 8 of the WRA continues provision for the making of AWAs but with a number of changes:
• there is no longer a requirement to offer AWAs on similar terms to comparable employees; and
• there is no longer provision for multiple individual AWAs to be included in a single document. 147 • Agency Heads continue to act on behalf of the Commonwealth in relation to the negotiation of AWAs. 148
Changes Common to Both Collective Agreements and AWAs
There are important new provisions that are common to the making of collective agreements and AWAs (as 'workplace agreements') which include:
• the period during which a proposed agreement must be available for an employee's consideration has been reduced from 14 days to seven days; 149 • there is no longer an express requirement to explain the terms of a proposed workplace agreement to an employee; 150 • the 'no-disadvantage' test in old part VIE of the WRA was repealed, effectively leaving the Australian Fair Pay and Conditions Standard and any 'protected award conditions' of the APS Award 1998 (see below) to operate as the 'safety net' for APS employees who ceased to be covered by a workplace agreement. 151 (ie incorporate by reference) the terms of another workplace agreement or industrial instrument (such as an award) that would otherwise apply to the employment of the employee(s); 155 • 'protected industrial action' in relation to the negotiation of a collective agreement will now only be able to be taken following a secret ballot of the relevant employees. 156 
Prohibited Content
A collective agreement or AWA will not be able to include 'prohibited content' which has been defined by the regulations to include terms relating to the deduction of union fees; leave to attend trade union training course or meetings; the renegotiation of the workplace agreement; restrictions on the engagement of independent contractors or labour hire workers; the encouragement or discouragement of union membership; the allowing of industrial action or dealing with unfair dismissal (except in relation to the management of underperformance); restrictions on offering AWAs; excessive foregoing of annual leave and provision of employee information to trade unions. 157 A workplace agreement cannot contain a term which would restrict or prohibit the disclosure of the content of a workplace agreement. 158 It is also 'prohibited content' to discriminate in an agreement on the basis of sex, sexual preference, age, disability, religion, marital status, etc unless inherent to the requirements of the position, or to include matters that do not pertain to the employment relationship. 159 
Unilateral Termination
A party to a workplace agreement will now be able to unilaterally terminate that agreement after the nominal expiry date:
• if such termination is provided for by the agreement; or • on the giving of 90 days notice.
On termination, an employee will not be covered by any other workplace agreement or award that might otherwise apply to the employee, except for any 'protected award conditions'. 160 Unless an employer gives undertakings about post-termination conditions under s 397 of the WRA, an APS employee who has, say, an AWA terminated, will fall back on the AFPC Standard and any 'protected award conditions' that apply. 161 The effect of the above provisions is that the Commonwealth Parliament has now significantly expanded its direct legislation in relation to the content of APS workplace agreements, for example:
• it may have the effect of deeming that the terms of the 'protected award conditions' as set out in s354 of the WRA are taken to be part of the content of an agreement; and • (conversely) it proscribes a range of matters as being 'prohibited content' in a workplace agreement. 162 The Relationship between AWAs, Collective Agreements, Awards and the PSA 1999
Many of the previously complex arrangements between the various sources of APS terms and conditions of employment have been addressed by more simplified arrangements to operate under the Work Choices legislation.
AWAs and Collective Agreements
Section 348 of the WRA now makes it clear that only one workplace agreement can operate in relation to an employee at any one time. Further, a collective agreement has no effect in relation to an employee while an AWA is in operation. 163 
Awards
Section 349 of the WRA makes it clear that an award has no effect in relation to an employee while a workplace agreement operates in relation to that employee. 164 
PSA 1999
Section 350 of the WRA continues the arrangements whereby a workplace agreement may displace certain prescribed conditions of employment in prescribed Commonwealth laws. Consistent with the arrangements that applied prior to the Work Choices legislation, the new regulations made under the WRA specify that a workplace agreement may displace conditions specified in a determination made under s 24(1) of the PSA 1999 (other than certain determinations made in relation to 'machinery of government' changes pursuant to s 72 of the PSA 1999). 165 
Transitional Arrangements Certified Agreements and AWAs
A certified agreement or AWA made before the commencement of the Work Choices legislation will be known respectively as:
• a 'pre-reform certified agreement'; and • a 'pre-reform AWA'.
Generally speaking, pre-reform certified agreements and pre-reform AWAs continue to operate, in the same manner as under the old WRA, until they are replaced by a workplace agreement.
Once replaced by a collective agreement, a pre-reform certified agreement ceases to apply (and can never operate again). A collective agreement replaces a pre-reform certified agreement even if the nominal expiry date of the pre-reform certified agreement has not passed. Further, if an employee covered by a pre-reform certified agreement enters into an AWA, then the pre-reform certified agreement ceases to apply to that employee (and can never operate again in relation to that employee). 166 A new AWA replaces a pre-reform AWA, even if it is made prior to the nominal expiry date of the pre-reform AWA. 167 The terms of a pre-reform certified agreement or a pre-reform AWA may be incorporated by reference into a new workplace agreement. 168 
Awards
Awards made prior to the Work Choices legislation will continue to operate except that the number of allowable award matters has been reduced from 20 A preserved award term takes effect as part of the award. However, as noted, the award does not apply to any employee subject to a workplace agreement. 171 In relation to the APS, the Australian Public Service Award 1998 continues in effect to the extent that it deals with the 15 allowable award matters and preserved award terms and does not include prohibited terms. However, apart from 'protected award conditions', its operation is entirely excluded by a new workplace agreement, and the 'protected award conditions' may themselves be entirely excluded. 172 Moreover, subject to the provisions of the previous WRA, the APS Award may also be excluded by the terms of a pre-reform certified agreement or a pre-reform AWA. As has been noted, the recent introduction of the 'fairness test' will mean that fair compensation may be required for modification of or exclusion of protected award conditions that occurs in collective agreements or AWAs involving an annual salary of less than $75,000 that are made from 1 May 2007.
Rates of pay are no longer to be matters dealt with as allowable award matters, nor are they to be 'preserved award matters'. 173 
Early Experiences with Agreement Making in the APS under the Work Choices Legislation
In many ways, the Work Choices legislation has simplified arrangements for agreement making and clarified the position in relation to the operation of workplace agreements in relation to other industrial instruments. However, as agencies come to consider new AWAs and collective agreements the provisions of existing AWAs and certified agreements are being examined with regard to the following two subject matters:
• prohibited content: in order to ensure that new agreements do not restate or incorporate by reference provisions that would now be void if included and in order not to breach the legislation and be subject to civil penalties; and
• the AFPC Standard: in order to ensure that agreements do not carry forward terms that would now be less favourable than the standard. As noted, APS terms and conditions generally exceed the AFPC Standard but there are some aspects where adjustments are being required, for example, in relation to the accrual and crediting rules for leave.
As with WROLA, in 1996, it might be expected that there will be a period of adjustment for APS agencies in terms of aligning their agreement making arrangements with the latest changes to the legislative framework.
Conclusion: A Comparison of the Present and Pre-1996 Frameworks
In the pre-1996 framework, APS terms and conditions of employment were sourced from: general public service legislation in the form of the PSA 1922; general industrial relations framework legislation that provided for awards; certified agreements (including some made at APS agency level); and public service legislation on particular matters.
In the present framework, APS terms and conditions of employment are sourced from: general public service legislation in the form of the PSA 1999; general industrial relations framework legislation that provides for awards, certified or collective agreements (routinely made at APS agency level); and AWAs; and public service legislation on particular matters.
The changes, since 1996, to the legislative framework for APS employment can be seen as forming part of a continuing process of reform to the manner and circumstances in which employment terms and conditions are determined. In devolving agreement making responsibilities to the agency level (subject to fairly comprehensive policy guidance) those changes parallel the approach that has been taken in relation to APS financial management reform since the 1980s. However, the Work Choices legislation, with the introduction of the AFPC Standard and 'prohibited content' adopts a position that has become more prescriptive about the matters which can and cannot be included in workplace agreements.
WROLA and the Introduction of the Workplace Relations Act 1996
As discussed, the first major reform in terms of general industrial relations law was the introduction of the WRA. 174 That Act continued the then recent trend to emphasise workplace bargaining arrangements over industry awards, and the approach taken under the WRA has been to introduce comprehensive bargaining at APS agency level in place of service-wide agreements. It is true that comprehensive bargaining at the agency level was a significant step but, put in an historical context, the 1996 workplace relations reforms were carrying on a recent trend of change in the APS, rather than striking out in a new direction.
Agency level bargaining under the WRA has produced some variations in outcomes on pay and other conditions across the APS, although the Government maintains a significant degree of centralised control through its agreement making policy parameters and guidelines.
A significant new area of reform however was the introduction of individual bargaining to the APS in the form of AWAs. This form of agreement has provided some flexibility in terms and conditions and specific remuneration arrangements to apply in particular cases. AWAs have become standard for employees at SES level but, a decade or so later, it still remains to be seen how pervasive they will become at levels below the SES. For this latter group, AWAs are primarily used as a vehicle for performance pay and other specific benefits; otherwise there has been no real incentive for these employees to move out from cover under a certified agreement. 175 The other significant change under WROLA was the winding back of a formal (or guaranteed) union role in negotiating agreements on a service wide or agency basis. Nevertheless, it is clear that unions have played a significant role in the negotiation of many certified agreements. The substantial majority of those agreements were made with unions under old s 170LJ of the WRA, and, it is probably the case that unions have also played a significant role in the conclusion of many of the agreements expressed to have been made directly with employees. 176 The 1996 WRA regime, as applied in the APS, initially made the arrangements for determining terms and conditions of employment more complex. Certified agreements and AWAs were difficult to frame for the following reasons:
• the lack of clarity in transitional provisions concerning the status of old certified agreements; • the continuing relationship of old awards and old certified agreements with the PSA 1922 and the determinations and regulations made under that Act; • the different nature of the relationship between new certified agreements and AWAs on the one hand and the PSA 1922, its determinations and regulations on the other hand; • the complex relationship between the new certified agreements, AWAs and existing awards; • the effect of the 'no-disadvantage' test; and • the different instruments which applied to SES and non-SES officers.
Nevertheless, it is fair to say that the 1996 WRA arrangements presented the opportunity for more simplified arrangements. As time progressed, certified agreements became more comprehensive in nature, meaning less reliance on the need to refer to awards and other instruments (and the 'no disadvantage test' became less significant as successive agreements were negotiated). Moreover, when AWAs were able to sit above (or call up) certified agreements, their operation also became clearer. Nevertheless, difficulties (both real but mainly in terms of presentation) remained with the continued operation of the PSA 1922. These were largely addressed with the passage of the PSA 1999.
PSA 1999
The second major initiative affecting APS employment since 1996 has been the passage of the PSA 1999. This Act ultimately had bipartisan support and completed the work to modernise the legislation that had commenced with the McLeod Report in 1994. 177 As has been noted, the PSA 1999 represented a welcome rewrite and modernisation of the old legislative framework. In particular, it works better with the WRA. 178 While the PSA 1999 is shorter and simpler, the detail has been moved to an increased number of subordinate instruments which keep in place a measure of control of employment policy and practice, especially with the continuing roles of the Public Service Commissioner and Merit Protection Commissioner.
A key design aspect of the PSA 1999 is that it embodied the relatively recent reforms in relation to the APS Values and the APS Code of Conduct. The APS Values provide an express statement of the principles of the APS which previously had to be derived from the prescriptive duties of officers formerly contained in the old Public Service Regulations.
Nevertheless, the APS did not undergo revolutionary change as a result of the PSA 1999. As a practical matter for APS employees, the passage of the PSA 1999 presented no great change to the way they were engaged and rewarded or how they went about their business. 179 The substance of the matters dealt with by the new framework had already been substantially put in place under the framework of the PSA 1922 (albeit in a more convoluted way). As such, the new Act really represented a step closer to the end of a journey of reform, rather than the beginning of another.
There was, however, a deal of activity required to adapt management systems to take account of the new legislative framework and terminology. 180 This seems to be confirmed by the State of the Service Report 1999/2000 tabled by the Public Service Commissioner. An entire section of that report is, not surprisingly, devoted to the experience of working with the PSA 1999 and it identified the major implementation issues for agencies as:
• dealing with the cultural effects of the removal of the concept of 'office' and updating delegations instruments;
• reviewing and revising recruitment and promotion arrangements to take account of legislative changes, including the new stricter requirements for engaging non-ongoing employees and application of the defined merit principle; • creating agency procedures for dealing with breaches of the Code of Conduct and for review of employment decisions; and • ensuring that changes to the legislative framework were properly factored into negotiations for 'second round' certified agreements. 181 These issues were largely ones for organisations to deal with rather than being of practical day to day effect on employees. For example, for an employee, undergoing a promotion review process under the Public Service Regulations 1999 (Cth) is not unlike undergoing an appeals process under the provisions of the PSA 1922.
To reiterate, the above discussion is not to suggest the enactment of the PSA 1999 was not a significant and welcome step, for it was. It should however be seen for what it was: merely one of a series of steps in reform and not the entire reform agenda.
Work Choices
Since 1996, the third significant change to the legislative framework for APS employment has, of course, been the Work Choices legislation. It is too early to discern the practical significance of the legislation in relation to the APS but the following aspects might be noted.
The Work Choices legislation further entrenches agreement making arrangements at agency level across the APS. However, particular provisions have the potential to have significant effects on the environment in which those agreements are reached, including by further regulation of the formal role of unions in the process.
It is not so much a change to the general framework of agreement making but rather a number of changes to the rules within that framework that have potential impact, including the following changes:
a. the proscription of 'prohibited content' from workplace agreements removes the ability of agencies and, in particular unions, to come to their own agreement on that range of matters; b. the potential operation the AFPC Standard, and any 'protected award conditions' as terms of a workplace agreement, are key examples of the Commonwealth Parliament directly legislating for terms and conditions of employment; c. the requirements for 'protected industrial action' in relation to collective agreements now include a secret ballot;
d. there are more express requirements placed upon the AIRC in relation to the termination of bargaining periods (and hence discontinuation of any protected industrial action); and e. the ability to unilaterally terminate a workplace agreement (especially an AWA) has the consequences that an affected APS employee will, unless undertakings are made, fall back upon the AFPC Standard and 'protected award conditions'.
Furthermore, the legislation now puts it beyond doubt that AWAs can be made a condition of engagement for new APS employees, with the potential to erode, over time, the numbers on collective agreements.
Obviously the issue of the ability of workplace agreements to modify or exclude the operation of award conditions has received some commentary and has prompted the recent introduction of the 'fairness test'. Nevertheless, this aspect of the potential operation of workplace agreements does not appear to have been an issue in the APS employment context.
The Work Choices legislation should generally make the framing of collective agreements and AWAs easier because it will be clear that only one instrument will apply to an employee at any one time. Nevertheless, there are initial complexities because of the need for new workplace agreements to pay appropriate regard to the AFPC Standard and to avoid the inclusion of any 'prohibited content'.
It remains to be seen how the other matters mentioned above will affect the way workplace agreements are made in the APS. The experience of the next couple of years will tell in that regard.
